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Cathleen Parsley
Chief Administrative Law Judge

August 4, 100&

YJA FACSIMILE 512f206-3498Alan Steen, Administrator
Texas Alcoholic Beverage Commission

Re: Docket No. 458wO8-170S; Texas Alcobolic Beverage Commissiol1l ,
and Protestants v, Shashi Chauhan Tanwar., d/b/a Star Food Mart

(TABC C568326)

Dear Mr. Steen:

Enclosed please find the Proposal for Decision in the above-referenced case. It contains

my recommendation and underlying rationale.

pursuant to the Administrative Procedure Act, each party has the right to file exceptions
to the plroposa1, accompanied by supporting briefs. Exceptions, replies to tl1e exceptions,
and supporting briefs must be filed wjth the Commission according to the agency's rules,
with a copy to the State Office of Administrative Hearings, located at 6777 Camp Bo,;vje
Blvd., Suite 400, Fort Worth, Texas 76116. A party filing exceptions, replies, and briefs

must serve a copy on the otl1er party hereto.

.1

RJ/dd
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I. INTRODUCTION

ShaScru Chau11an Tcmwar d/b/a Star Food Mart (Respondent) applied for a renewal of her

wine only p~tckage store permit and beer retailer's off-premise license. The application was

protested by the City of Fort Worth Police Departmeflt, Mayor Pro Tern Kathleen Hicks,

Repre5entati~'e Marc Veasey, Near. Eastside Neighborhood Association, Eastside Sector

Alliance, Union Gospel Mission of Fon Worth, Day Resource Center for tile Homeless, Paulos

Properties LLC, Riverside Kennel, and Sanderson Creek Bonsai (the ProtestDJ1ts). The
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On October 19, 2007, Petitioner Texas Alcoholic Beverage Commission infonned

Respondent that it had received El "place aDd manner" protest of the renewal of Respondent's

license and penn it. A number of the protestants appeared aDd testified at the hearing. Their

testimony and concerns are summarized below.

Community ProtestantsA.

Flora Brew.er

Flora Brewer appeared as the president of the Near East Side Neighborhood Association

(the N.A.) and on her own behalf. Ms. Brewer has been involved witl1 the N.A. since 2001 when

it was formed. She owns two businesses in the area. The N .A. consists of eight businesses, five

social service agencjes, and other indjvidual property owners and single family resjdents in and

around the Lancaster corridor. The N .A. has operated since 200l with the goal to improve the

quality of life in the area and make the community safer, cleaner, and more up-beat. Th:: N.A.

meets regularly and tmough fund-raising among the members pays an agency to pick up trash on

the streets. The N.A. works with the cir:y's code enforcement office, parks and recreation,

transportation and public works, with TxDOT,' to control the neighborhood.

Ms. Brewer testified that a large homeless and transient population lives in the imr11ediate

area at loca] shelters. According to Ms. Brewer, over 25 percent of those residing in the ~:helters

identify alcohol and drug addiction as a primary or secondary cause of their homelessness. The

N.A. members have observed over many years that alcohol sold in tIle area is consumed

primarily b:{ chronic alcoholics who are sheltered at the local agencies. This creates severe

problems su,ch as drinkers congregating together, trash, public intoxication, publjc urination, and

criminal trespass. As a result, the neighborhood cannot be developed as it should be ~th

appropriate retail for a large community.

Ms. Brewer testified that A-I Food Mart across the street from Star Food Mart had lost

its liquor license in 2007. Her research showed that while Star Food Matt increased its calls for
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servicc in the 2006-2007 time period by 15 0/0, A-I reduced its calls by 70% after losillg its

license. Star Food Mart increased the number of calls for service for distw-bances, intoxicated

persons, robberies, investigations, and suicide attempts, including incidents of persons with a

weapon in 2007-2008. Without alcohol, A-I reduced assaults to only one from a high of 24,

disturbance calls were reduced by half, investigation calls by two-thirds, and calls for accidents,

theft and suicide attempts were eliminated. A-I has become proactive and maintains con1:rol of

its property. A-I takes extra steps to control its premises. Ms. Brewer related that A-I is

working hard to become profitable even though they are at a competitive disadvantage with Star

Food Mart.

2.

Bob Gallant

Mr. Gallant, a member of the N.A., OW11S East Side Marble & Granite which is loc.ated at

1517 East Lancaster, approximately two blocks west of Star Food Mart. Mr. Gallant has

observed individuals enter Star Food Mart and exit with 40 ounce bottles of beer. Mr. Gallant

testified that, because of the sale of alcohol in the area, people are drunk, bottles and "broken

glass litter the neighborhood, and customers do not want to pull into his business's parking lot.

In the past, the N.A. has hired people to clean the neighborhood. At one point, the N.A. used a

"bottle bounty" in an attempt to clean up the bottles and sponsored an ordinance requiring the

sale of cans rather than bottles to reduce the trash and the threat of broken glass.

Daniel Hammack

3.

Mr. Hammack has resided at 1634 Stella Street, three or four blocks dl.\e south of Star

Food Mart, for 22 years. Mr. Hammack testified that he and his family are "bombarded every

day" by the homeless and their alcohol. His family has to pick up empty bottles every day and

run olT perslons who are urinating in the yard. He has made numerous complaints to the police

about the fighting, drinking, and public intoxication. l:'Ie requested that Star Food Mart's permit

and license not be renewed.
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4. Beckie Woch

Ms. Woch runs the Salvation Amly shelter located at 1855 East Lancaster near tl}e Star

Food Mart. The Salvation Anny works to he1p alcoholics stop using alcohol and because of this

the Salvation Anny does not support the consumption of alcoholic beverages. The Salvation

AnJ1Y serves 600 people a day. According to Ms. Woch, 17% of those people have a dl'inking

problem, 20% have a drug problem, and 26% have mental health problems revo1ving aroW1d

drug and alcoho1 use. The proximity of Star Food Mart to the Salvation Army is a temptation

that some of the Salvation Anny's clients caMot resist. She related that, every day, she sees

someone exit Star Food Mart with alcohol and, by the time they return to the Salvation Army,

they have fmished drinking, As a consequence, the Salvation Army expends over $155,000.00 a

year for security, which could otherwise be spent on the rehabjlitation of its clients. Ms. Woch

asked for protection for "our people who are rehabilitating,"

Bruce Frankel5.

Mr. ):'rankel is the executive director of the Day Resource Center for the Homeless which

is located at 1415 East Lancaster. The Center provides day services to the homeless who find

nighttime shelter in the Union Gospel Mission or the Salvation Army. The Center's clients are

chronically homeless and usually have some sort of a menta] health, drug or alcohol, or physical

condition. The Center uses rchabilitation to help its clients end their homelessness. Mr. :Frankel

related that his clients go to Star Food Mart for alcohol. People congregate on the corner near

the Center ,md drink beer. The Center has to employ a full tiJne off-duty Fort WOrtl11 police

officer for sl:curity. The security officer makes regular sweeps arolU1d the building to ask people

who are loitering with open containers to leave. Mr. Frankel believes a homeless alcoholic

"having a store that sells alcohol within walking distance" is counterproductive.

In addition to these local residents, two police officers who have patrolled the Lclncaster

area around Star Food Mart tes1ified.
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6. Officer Anthony Coulter

FWPD Officer Coulter is a nine-year veteran who patrolled the Star Food Mart

neighborhood from 2000 to August 2006. He responded to calls for panhandling, loitering,

assaults, and criminal trespass at Star Food Mart, A-I, and at the TxDOT property. 'Dfficer

Coulter stated that A-I took a stand against loitering and consumption on its premises. At A-I,

the attitude was, "we do not want anyone loitering or causing problems." A-I's proprietors

would call and have all the people removed. In contrast, he described Star Food Mart as

"lackadaisical." They allowed some people to remain on the premises. They were also selective,

requesting Officer Coulter to remove some but not all of the people loitering on the premises.

Officer Cottlter opined that, in this neighborhood and knowing the clientele) Stclr Food

Mart has a responsibility for its surroundings and accountability for its premises. He asserted
, .

that Star Food Mart has to be aware of and accountable for things that did not occur on its

premises. He suggested that Respondent adequately light the premises, provide the polir:e with

emergency I:ontact numbers, use secure fencing, and secure all doors. Officer Coulter opined

that a clerk by himself making cash transactions should not leave the counter and exit the store to

chase off a loiterer; he should, ivstead, call the police. He acknowledged that if the loiterer was

known to th,e clerk, it would probably be safe to take action by himself.

Officer David Crim7

fw})D Officer Crim has 11 years experience patrolling the Lancaster corridor, which

includes Stair Food Mart. He took over Officer Coulter's beat in January 2008. He belie'lles that

it "would be best" not to renew Star Food Mart license, because most of the neighboThood

population is homeless, with many alcoholics who intoxicate themse)ves frequently. The

drunkelU1ess leads to fights and assaults. Officer Crim related that the "weapon of choice" in

these fights is a 40-ounce bottle, such as are sold by Star Food Mart.

Officer Crim opined that, based upon his observations, the majority of alcohol purchased
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in the area is purchased at Star Food Mart. Officer Crim has spoken to the employees at Star

Food Mart, but never to Respondent. He noted that there are multipJe thefts at Star Food 1\1aI1;

that people loiter on the premises for the purpose of begging; and that intoxicated individuals

remain on the premises and cause problems. Officer Crim testified a Jot of loitering is alJo~.ed or

tolerated at Star Food Mart- Officer Crim opined that the Star Food Mart's employees should

know their customers very well, as in a local bar, and when a person who is intoxicated walks in,
he should not be sold alcohol. I Officer Crim opined it was the Star Food Mart's empl(),yees'

responsibility to recognize what is happening outside on the premises and respond to the

situation:

B.

Fort Worth Police Department Protest

FWPD Officers Ed Adcock and Jesse Loera were responsible for reviewing the police

department's records and formulating the protest letter that department served on the

Commission. Officer Adcock began the process, and after his retirement, Officer Loera

continued the task.

1 Officer Adcock

Officer Adcock is currently a. reserve officer for FWPD, and is a fonDer vice officer wjth

seven years experjence. He composed the original protest letter submitted to the TABC. Officer

Adcock was notified by the T ABC that several neighborhood groups had protested renewal of

Star Food Man's pennit and license. In addition, the local police divisional commande:rs and

neighborhoold groups requested FWPD to protest Star Food Mart's license. FWPD noonnally

relies on neighborhood groups, neighborhood patrol officers, divisional commanders, and

infonnation from the street in determining whether to jnitiate an investigation and protest.

Officer Adcock reviewed a large volume of police reports and calls for service which he b,:lieved

occurred on the Star Food Mart premises. After his review, he decided that Respondent

I See Fort Worth Exhibit A, Tabs 10 & 19.
2 Officer Crim related an exrunple of an incident in which he observcd the sal~ of cocaine from a vehicle parked at

the Star Food Mart gas pump. What Officer Crim found interesting was the vehicle sat at thc gas pump for a time
without purch~lSing gas, bur was not asked by Star Food Mart to buy something or move along,-
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demonstrated "willing toleration" for people congregating on the premises and drinking. This

evidenced, in his opiDion, a lack of concem or an unwillingness to comply with the Alcoholic

Beverage Code. He opined that Respondent and her employees lost control of the premises. As

a consequence, Officer Adcock believed tile license and pennit should Dot bc renewed.

After the protest was made, Officer Adcock visited Star Food Mart to speak to

Respondent or an employee. In his experience with Star Food Mart, Respondent was "never

there," and he mainly had contact with her son, Dhiraj Tanwar. During the premise visit, he

advised the employee that if there was a problem, such as a person exhibiting any sign of

intoxication, he should call the police first and not attempt to confront the person di:rectly.

Officer Adcock wanted Respondent to "set the tone for the ~usiness" and provide fi)r her

employee's safety. Officer. Adcock noted that there continued to be problems at Star Food Man

after tl1e protest.

2. Officer Jesse Loera

Officer Lorea has been a FWPD officer for 15 years. He is familiar with the Star Food

Mart. I-Ie te~:tified that the location has excessive calls for service, criminal activity, and officer-

initiated reports. Officer Loera's primary complaints concerning Star Food Mart are drugs and

the secondary effects of alcohol. In Officer Loera's opinion, the license and pennit should not be

renewed. Officer Lorea stated that the protection of tl1e general welfare of the citizens of Fort

Worth is the mission of FWPD. He acknowledged that FWPD does encourage calls for police

service reg3J~ding incidents or crimes that are committed on any property, In Officer Lorea' s

opinion, Star Food Mart has uDduly burdened Fort Worth's citizens and its resources,

considering its non-compliance and the lack of cooperation that Respondent has shown until an

administrative action was imminent.

Officer Loera made a compliance inspection at Star Food Mart on April 14, 2008. He

observed three individuals on the premises drinking an alcoholic beveJage. They remained

unmolested by Respondent's employees fOJ five or six minutes. Officer Loera observed a man

he believed was an employee of Star Food Mart come Otlt of the store. The man had a broom
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and a bucket and was picking up trash. The sweeper looked at the tluee who were drinking but

did not approach them. The sweepe£ told Officer Lorea that he worked for the store doing odd

jobs. Officer Lorea spoke to Ad Abdul, the store clerk. Mr. Abdul stated that he usually does a

warning; he just did not have a chance to come outside as he was busy,3 Offic cr Lorea

emphasized that this inspection was made well after the date of the protest. He also observed

that other violations have occurred after the protest, although colIs for service have d,:clined

since the protest.

3.

Fort Worth Police Documents

FWPD submitted lengthy calls for servjce (CFS) logs and numerous police reports,

covering Ma,y I, 2006 to January 2, 2008.4 Generally speaking, the origin of a CFS received by

FWPD is identified by the name the caller gives (if a name is given) and the telephone Tlurnbcr

the call was made from. The telephone number identification is automatic to the FWPD system

(similar to "caller m") and its accuracy does not rely on a caller's veracity. The CFS Jogs are a

database, and FWPD was able to sort the CFS by telephone number and learn from what

telephone numbers CFS assigned to Star Food Mart originate. The CFS can also be sOr1ed by

type of call such as an assault, II call for an Blnbulance, or a disturbance, and the nunlber of

different types of CFS can be coWlted.

During May 1.2006 to June 1,2007 there were 260 CFS. Seventy-tour calls were made

from the payphone on Star Food Mart's premises. Sevel1ty-two calls were made from Star Food

Mart's business telephone. Twenty-two were made by Suzette Watkjns, one of the Protestants.~

During Jun~: 2,2007 to July 7, 2007 there were 47 CFS. Eight calls were made from Star Food

Mart. six from the payphone, and six from Ms. Watkins.6 During July 7, 2007 to January 2,

2008 there 'were 172 CFS. Thirty-four calls were made from the payphone, 18 from St.'\r Food

Mart, and 16 from Ms, Watkins:

3 Fort Worth Exhibit B, Tab 3.
4 Fort Worth Exhibit A covers May 1,2006 to June 1,2007 and July 7,2007 to January 2,2008; Fort Worth Exhibit

B covers June 2, 2007 to July 7, 2007.
5 Fort WOrtll Exhibit A, Tab 4, pp. 49-50. Protestant Watkins was unable to attend the hearing
6 Fort Worth Exhibit B, Tab 1, pp. 2-3.
7 Fan Worth Exhibit A, Tab 3, pp. 4-5.
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GeneraJIy speaking, the Cl:'S logs, and the accompanying police reports, identified the

location of the CFS as "Star Food Mart" or "1799 E. Lancaster Ave." This proposa.l has

mentioned the: "TxDOT property" located to the north and west of Star Food Mart. Under the

FWPD system, CFS relating to problems on the TxDOT property are also assigned the acldress

"1799 E. LaJ.1caster Ave." Accordingly, the police reports were reviewed individually to

determine whether or not the problem to which FWPD was dispatched took place on the Star

Food Mart premises, the TxDOT property, or both. The analysis of fWPD reports in this

proposal wiJI refet Q.rn..Y to incidents occurring on the St~ Food Mart premises.

Alcohol Offenses

a.

Ten wrests were made at Star Food Mart for persons consuming alcohol on the premises.

The arrests took place in July 2006, and April, JW1e, March, August, October, and NovT:mber

2007.8 FWPD officers filed eight reports from September to December 2007 concl:rning

violation of tJf1e Fort Worth ordinance prohibiting consumption of alcohol within 1000 feet of a

homeless shelter. Each of the reports involved the citation of one Of more persons cons-uming

alcohol on the Star Food Mart premises.9 In total, 16 persons were cited. On .July 28, 2007, an

officer was on the premises and observed a suspect carrying boxes around the store. The officer

observed that the suspect was intoxicated. The suspcct stated he worked at the premises arid was

paid in cash at the end of the day. 1 U

Six arrests were made for public intoxication on the premises from July 2006 to

September 2007.11 In one instance, the officer was dispatched to Star Market (the complainant is

unla1o~) with respect to an intoxicated person. The officer found suspect William \\.11atley

8 Fort Worth Exhibit A, Tab 24, Report 07-25897 & Report 06-75749; Tab 13, Report 07-98106, Report 07.
129204, Report 07-139578, & Report 07-128406; Fort Worth Exhibit B, Tab 5, Report 07-71061; Tab 3, Report 08-

43563.
9 Fort Worth Exhibit A, Tab 14.
10 Fort Worth Exhibit A, Tab 5, Report 07-88761.
11 fort Wonh Exhibit A, Tab 13, Report 07-81449, Report 07w88725, & Report 07-104509; Tab 19, Report 06-

82547, Report 06-93529, & Report 07-58325.
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passed out on the floor of the Star Market near the beer cooler. 12 On January 7, 2007, an officer

observed a person he believed to be a "known habitual drunkard" enter Star Market and exit with

two cans of beer. The officer spoke to Singh Mohan (Respondent's husband) who admitted to

selling the beer. The officer told Mr. Mohan "he is not suppose to sale beer to an Ha.bitual

Drunkard (sic)" to which Mr. Mohan replied, "But that is most of my customers." The officer

did not cite Mr. Mohan. The matter was foIWarded to TABC. Mr. Mohan testified th,'lt the

officer said he should not sell to "homeless people," not "habitual drunkard."'1

Police officers driving by the Stax Food Mart premises have arrested a number of persons
they observed urinating on the premises building. 14 .Respondent's employees reported six

instances from June to October 2006 in whjch beer was stolen by a putative customer of Star

Food Mart.IS The Fort Worth police documented a number of criminal trespass complaints

jnitiated by F..espondent's emploYl:cs.16 For example, in June and July 2006 the police were

called to Star Food Mart three times with respect to a panhandler named Karla B.17

Other Offensesb.

There were two reported assaults at the premises, on July 23, 2006 and November 2,

2007. With respect to the 2007 assault, Respondent's husband, Singh Mohan, told police he had

sold the suspect beer twice earlier in the day (it was 7:46 p.m.), and renlsed to sell him any more.

The suspect began cursing Mr. Mohan and, when told to leave, the suspect struck Mr. Mohm.18

There were two reported incidents of aggravated assault on the premiscs, on November

14,2006 and October 8, 2007. The 2007 assault involved two men who had purchased a beer at

11 Fort Worth Exhibit A, Tab 19, Report 06-82547.
13 Fort Worth Exhibit A, Tab 20, Report 07-2452.
14 Fort Worth Exhibit A, Tab 26, Report 06-65813; Tab 11, Report 07-83478 & Report 07-133131; Fort Worth

Exhibit B, Tab 5, Report 07-71061.
15 Fort Worth Exhibit A, Tab 24, Report 06-67398; Tab 25, Report 06-72890, Report 06-91042, Report 06-93832,

Report 06-116371, & Report 06-116425.
16 Fort Worth Exhibit A, Tab 24, Report 07-61780, Report 07-51292, & RepoT1 06-56495; Tab 12, Report 07-
101933. '
17 Fort WoI1h Exhibit A, Tab 24, Report 06-74071, Report 06-84049, & Repon 06-85005.
18 Fort Worth Exllibit A, Tab 22, Report 06-84650; Fort Worth Exhibit A, Tab 10, Report 07-131126.
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the premises. They went behind the building, drank the beer, and got into a tight,
aggravated by one of the men using a beer bottle as a weapon. 19

ll1e fig,ht was

FWPD officers working undercover made pl.1Tchases of clack cocaine on the Star Food

Mart premis(~s in October and November of 2006 and March of 2007.20 Unifonned officers also

obseIVed drugs sales and made drug arrests in January, July and October 2007:) One narcotics

officer stated, "This store is a known area for the illegal sales of narcotics.,,22

Therc: were tlu"ee reported arrests for solicitation of prostitution on the premises.23 Two

of the arrests in March 2007 were made after Star Food Mart was closed, but the Jun~ 2007

arrest was made during business hours in the Star Food Mart parking lot.

Individuals Who Frequcnt Star Food Martc.

An individual named Lawrence Terrell was arrested four times for consuming alcohol on

Respondent' 5 premises from July 2006 to October 2007.24

Kerry Reliford was anested for a n~cotics sale on the premises in March 2007.25 In the

course of the narcotics sale, Mr. Reliford had assured the Wldercover officers, "I work here."

Mr. Reliford is also identified as, or identified himself to police as, a Star Food Mart employee in

reports made in July and October 2006.26 In July 2006, Mr. Reliford told police in relation to a

theft report tl1at he worked "at the Fina Station and saw the offense occur.,,~7 In October 2006,

officers responded to a theft call at Star Food Mart initiated by Mr. Mohan. The suspect had

stolen a beer from the store. Kerry Reliford is listed as an employee in the report, and Mr.

19 Fort Wo~ Exhibit A, Tab 21, Report 06-133148: Fort Wonh Exhibit A, Tab 8, Rcport 07-120205.

20 Fort Wor1b Exhibit A, Tab 15, Report 06-125229. Report 06-135409, & Report 07-37107.

21 Fort Worth Exhibit A, Tab 15, Report 07-7748; Tab 6, Report 07.86944 & Repon 07~ 117025.

zz Fort Worth ExhibitA. Tab IS, Report 06-125229
23 Fort Worth Ex11ibit A, Tab 16, Report 07-33839; Fort Worth Exhibit B, Tab 4, Repon 07-68451.
24 Fort Worth Exhibit A, Tab 24, Report 06-75749 & Report 07-25897; Tab 13, Report 07-128406; F(Jr1 WoT1h

Exhibit B. Tab 5. Report 07-71061.
2S Fort Wortb Exhibit A, Tab 15, Rcport 07-37107. A Darrcn Reliford was arrested for sale of narcotics on tlJe
~remises in Novemb~r 2006. fort Wonh Exhibit A, Tab 15, Report 06-135409.
6 Fort Wonh Exllibit A, Tab 25, Report 06-80354 & Report 06-116425.

27 Fon Worth Exhibit A, Tab 25, Report 06-80354.
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Mohan told police he and Mr. Reliford had tried to detain the suspect.Z8

c.

Respondent's Evidence

Respondent Shashi Chauhan Tanwar emd her husband Singh Mohan testified.

1. Shashi Chauhan Tanwar

Respondent is the permittee. Respondent purchased the business on February 17,2006,

and her license and permit were issued in May 2006. She was not aware of the character of the

neighborhood and the homeless problem in the area when she purchased the location, although

she knew there were homeless shelters in tl1e neighborhood. Respondent testified Star Food

Market earns 70% of its income from alcohol sales. Respondent is not at the store every d'!y, but

is there "sometimes." She was last at the premises two days before the hearing for about :rour or

five hours. Respondent was unaware of Officer Adcock's or Officer Loera's visits to the store.

Respondent agreed iliat the homeless are a problem in the aJ;ea and are drawn by the

vaJious shelters in the neighborhood. The shelters are wiiliin walking distance of Star Food

Market and the TxDOT property- Respondent testified the activity on the TxDOT p'roperty

affects her business. She has seen people sleeping and congregating under "the tree" 1~r two

years. Respondent stated she does not own or control the TxDOT property and, from the l;oW1ter

in the store, cannot see fue TxDOT property. She does not believe she should be responsible for

what happens there

When Respondent is working, she learns that people arc loitering or trespassing b)' seeing

them on the premises or by customer complaints of begging. Respondent first tries to go outside

and order the person to leave, and then calls the police. Respondent acknowledged that most of

the CFS made by Star Food Market employees were made after Star Food Market received the

protest letter. Respondent testified that she does not allow people to conS1.une alcohol on the

Fort Worth Exhibit A, Tab 25, Report 06-116425
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premises. It is illegal and right discourage legitimate business. Signs29 are posted to make the

prohibition clear. Star Food Market aJso has sjgns prohibiting loitering and conswnption on the

pTemises.3o Itespondent, however, denied she had ever seeD someone purchase alcohol, step

outside the door and start dri)1king;

Respondent was referred to an incident on June 4, 2006. Fort Worth police officers

responded to a criminal mischief call at Star Market initiated by Respondent. The suspect had

been disruptive in the store, stolen a package of bologna, and, on exiting the store, had t)uown

rocks at the store window and a vehicle. The suspect left the scene.}] Respondent testified it

took the police 4S minutes to arrive.

Respondent testified that she and the store employees had seller-server certificates, as of

August 7, 2007,32 Respondent has not received a citation for sale of alcohol to minors or for sale

of alcohol to an intoxicated person.33 Respondent was refelTed to the incident on July 28,

2007,34 during which Officer Loera was on the premises and observed an intoxicated suspect,

Dixon Edwards, carrying boxes around the store. Respondent explained that Mr. Edwards mows
,

the grass at Star Food Mart for cash and is an independent contractor. Respondent has never

seen Mr. Edwards intoxicated nor has he appeared at Star Food Mart to mow while intoxjcated.

Singh Mohan2.

Mr. ]~ohan is Respondent's husband and the Star Food Market manager. He woTks at

Star Food Market daily. The store opens at "approximately, sometimes" 8:00 a.m. and closes at

9:00 or 9:30 p.m. TheTe are no set store hours. His son works at the store without compensation

and there are no other employees. He stated that he could not run the store without alcohol sales.

29 Rcspondent.'s ExlJibit #2.
30 Re~pondenl.' s Exhibits # I & 3.
31 Fort Worth Exhibit A, Tab 26, Report 06-64118.
~~ RespondeI1t'~ Exllibits #10 & 23.
33 Respondent's TABC history shows four written warnjI1gs: failure to post a required sign, August 10, 20':>6; place
or manner gambling electronic devices, October 20, 2006; ~al& to an obviously intoxicated person, Oc;:ober 20,
2006; place or manner gambling electronic devices, January 24, 2007. Fort Worth Exhibit A, Tab :~, T ABC

Commission History of Star Food Market.
~4 Fort Worth Exhibit A, Tub 5, Report 07-88761.
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Mr. Mohan stated that loiterers, panhandlers, or drunks are asked to leave ~he pre:mises,

and if they fail to leave, the police are called. According to Mr. Mohan, problems with loitering

and the like are Tecw-ring but infrequent. Mr. Mohan usually becomes aware of a problem by

seeing it personally or by a customer complaint. Star Food Market has an interior surveillance

camera to detect theft.35 Mr. Mohan asserted that most of the problems on Star Food l\r1arket

property are caused by persons who originally congregated on the TxDOT property. They gather

under the trees which are located on the nonh and west of the TxDOT land.

Mr. Mohan stated that more police, or more police involvement, are needed to deal with

the problems at the Star Food Mart locale. According to Mr. Mohan, the police are too busy and,

when called, either do not appear, or appear too late, or refuse to jail persistent nuisances. Mr.

Mohan stated that some of the persons who receive loitering or similar tickets from the police are

very unconcemed and assert they will not pay the ticket. Mr. Mohan stated that the trees on the

TxDOT property need to be removed because that is where people congregate all day.

Mr. Mohan aclmowledged that FWPD have approached him and told hitn that Star Food

Market has to change its way of doing business. The officer suggest~d more effective means of

controlling the outside premises, such as outside video cameras and removing the pa)rphone.

Even though Mr. Mohan cannot see the payphone from the counter, he does not think exterior

cameras would be of help. Mr. Mohan stated that he cannot allow customers to use tile store

phone as that line is dedicated to store computer use, so all he can otTer customer~: is the

payphone. Mr. Mohan stated that, at one meeting, the officer suggested that Star Food Market

employees should call in aU problems around the premises and on TxDOT. Mr. MohaJl stated

that they "do their best" to be aware of what is happening on the premises and, if the:y know

something is wrong, they will call the police. Mr. Mohan says he carnJot afford a security person

after hours, but noted that the store does have a burglar alarm. Mr. Mohan stated that he goes

outside the premises to inspect when he can.

;I~ Respondent's Exhibit 4.
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Mr. Mohan asserted that, if the Star Food Market permit is denied, the problems in the

area will continue. Mr. Mohan denied "playing favorites" and allowing some persons to loiter

and requesting the police to remove others. Mr. Mohan knows and recognizes regular

customers, but said that many people who come into Star Food Mart are not regulars.

Sometimes he knows those who are ttoublemakcfs but sometimes he does not. Mr. Jv1ohan

blames the troubles at Star Food Market on drug dealers and the homeless. When asked why

these people come to Star Food Market, Mr. Mohan replied that the store is in walking d.istance

of the homeless shelters. He agreed, moreover, that tl1e sale of alcohol contributes at least in part

to the problem.

Mr. Mohan was questioned concerning the various crimes submitted by the FWPD and

what steps Star Food Mart takes to deal with them. Mr. Mohan stated he was tlle complaining

witness in numerous reports offered by FWPD36 requesting FWPD 10 remove loiterers or deal

with intoxicated persons. Mr. Mohan described the procedure reqtrired to prosecute a criminal

trespass. First, the individual is warned and issued a ticket by the police. Mr. Mohan receives a

copy of the ticket to present to the police when he has to call a second time on th,~ same

individual. The individual is then arrested. Mr. Mohan noted several of the reports off~red by

the Fort Worth police describe persons meeting or loitering OJ1 the TxDOT property.J7 Mr.

Mohan stated this was off Star Food Market premises, and he does not keep an eye on the

TxDOT property and does not tell people on that property what to do-

Mr. Mol13n testified that drug activity takes place insjde Star Food Mart at what Mr.

Mohan called the "gambling machine." The drug dealer will play thc game, and the bu;rer will

approach him and whisper something. The dealer and me drug customer will tl1en lcave the store

to consummate the deal. Mr. Mohan states that, when he sees this, he calls the police.

Mr. Mohan was not present during the prostitution arrest otltside Star Food Market after

the store had closed. He said he could not have anticipated this if the store was close:d. Mr.

Mohan stated that he was not aware of the second prostitution arrest made by Fort Worth police

36 See, l1.g, , Fort Wortl} Exllibit B, Tab 7, Report 07-77912; fort Worth Exhibit A, Tab 19, Report 07-58325.
:17 See, e.g., Fort Worth Exhibit B, Tab 6, Report 07M66627 & Report 07M67312.
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on the Star Food Mart premises June] 1,2007.38 Mr. Mohan denied knowing the Womal1 and

stated he was not aware she was on the premises or tllat she was soliciting. If he had kno~rn, he

would have called the police.

Mr. Mohan described how he waS once assaulted by a customer on November 2, 2007.

Mr. Mohan called the police after he had been assaulted by the suspect inside the premiscs when

he refused to sell the suspect beer. Mr. Mohan told the police he had sold the suspect beer twice

earlier in the day and refused to seilium any more.39

Mr. Mohan explained that Ronald Williams, who Officer Loera had identified as an

employee of Star Food Mart) was not, in fact, an employee. Mr. Mohan testified he d:id not

know Ronald Williams. Mr. Mohan identified Ad Abdul) who told Officer Lorea thflt Mr.

Williams worked at Star Food Man occasionally, as a nephew who works as a clerk but is paid

in cash.4O

Mr. Mohan was referred to a police report describing an alTest of a man for public

urination on the Star Food Mart premises.41 Mr. Mohan stated he was not aware the man was on

the premjses or what he was doing. If he had known, he would have ca11ed the police. Mr.

Mohan stated he did once catch someone urinating on the building and he called the po1il~e. He

waS not aware of other instances of public urination on the StaT Food MaTt premises whil;h had

led to arrests..42 Mr. Mohan was asked about a police report of a public intoxication a.Irest of a

mal1 "walking around the parking lot" of Star Food Mart.43 Mr. Mol1an stated he was not ~;ure he

was aware the man was on the premises.

38 Fort Worth Exhibit B, Tab 4, Repon 07-68451.
39 Fort Worth Exhibit A, Tab 10, Report 07-131126.
~O Fort Worth Exhibit B, Tab 3, Report 08.43563.
41 Fort Wort\, Exhibit B, Tab 5, Report 07.71061.
42 Fort Worth Exhibit A, Tab 11, Report 07.&3478 & Repon 07-13J 131
..3 Fort Walth Exl1ibit B, Tab 6, R~port 07 -72404.
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Mr. Mohan was refexred to the police report44 of January 7,2007, wherein he was quoted

as saying "most of my customers" were habitual drunkards. Mr. Mohan asserted the officer said

he should not sell to "homeless people," not "habitual drunkard."

Mr. Mohan testified that Dixon Edwards mowed the grass at Star Food Mart and was

paid in cash. Mr. Mohan admitted he knew Kelly Reliford but denied tllat Mr. Reliford was a

Star Food Mart employee. MI. Mohan was referred to the narcotics violation involving Mr.

Reliford. Mr. Mohan described Mr. RelifoJd as a Jegular customer, who "plays the ,~ame-

machine all the time," Mr. Mohan did not, however, suspcct drug activity with respect 1.0 Mr.

Reliford.

III. ARGUMENTS & ANALYSIS

Applicable Law

A.

Protestants bear the bw-den of proof in this case.4S The Commission may refuse to

renew a pemlit if "the place or manner in which the applicant may conduct his business warrants

the refusal of a pennjt based on the general welfare, healtlll peace, morals, and safety of the

people and on tlle public sense of decency.,,46 The Commission has determined that a n1.ll1lber of

offenses47 may constitute a "place or manner" violation.43 Protestants would have to show:

A violation of the criminal code;

.

By Respondent in the course of conducting its alcoholic beveragc business or by any
person on Respondent~s licensed premises~ and

44 Fort Worth Exhibit A, Tab 20, Report 07-2452.
., SOAH Rule § 155.41(b), 1 TEX. ADMIN. CODE § 155.41(b).
.G § 11.46(a)(8) of tl1e Code.
47 Offenses t<J which the rule apply are any assaultive offense: any arson; criminal mi!:chicf, property damage. or
destruction offense; any theft offense; arty fraud offense; any disorderly conduct or related offenses; any public
indecency offense; any weapons offense; and any narcotics related offense. 16 TEX. ADMIN. CODI:: § 35.31(c)(4),

(5), (6), (7), (II), (12), (13), & (IS).
4S Id. § 35.31(a) & (d).
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Respondent knew or, in the exercise of reasonable care, should have known of the
offense or the likelihood of its occurrence and failed to take reasonable steps to p:revent
the offense.49

.

Generally, to deny a pennit to a qualified applicant, some "unusual condition or

situation" must be shown so as to justify a finding that the place or manner in whi.::h the

applicant may conduct his business warrants a denying renewal o'f a pennit.50 The evidence

conceming the I.lnusual condition or situation must be more than mere conclusions.S! The: Code

does not define how the place or maruJer in which a business might be operated would justify a

denying renewal of a permit; there is no set formula,52

Protcstant Fort Worth Police's Arguments

B.

FWPD argued that the location of Star Food Mart is detrimental to general welfare,

health, peace, morals, and safety of the people because of its proximity of the homeless shelters

in the Lancaster corridor and the consequent availability of alcohol to a population with a

significant proportion of alcoholics. FWPD has little sympathy for Respondent's claim that she

purchased the premises without inspecting the neighborhood and becoming aware of the existing

population the store would serve and the problems she would face- FWPD assert(~d that

Respondent had a responsibility to investigate the store before she purchased it and should. not be

afforded any leniency.

Second, FWPD noted that ['tom May 2006 to July 2007, there were 16 custodial arrests

on the Star Food MaJ1 premises, and these aITests were not the result of CFS by Respondent or

her employees. FWPD argued that mmlY of the CFS and offenses documented in tile record took

place on Respondent's premises. FWPD, in its argument, referred specifically to an inci,dent on

November 5, 2007, in which Mr. Mohan was found to be selling counterfeit Nike caps. FWPD

argued iliat Respondent violated the Penal Code by offering the caps for sale when Mr. Mohan

49 16 T£X. ADMIN. CODE § 35.31 (b).
so Texas Alcoholic Beverage Com'" v. Mikulenko, 510 S.W.2d 616, 619 (Tex. Civ. App. --San Antonio 1974, no
writ); Elliott v. Dawson, 473 S. W.2d 668,670 (Tex. Civ. App. --Houston tIll Dist.] 197 I, no writ).
SI In re Simonton Gin, Inc., 616 S.W.2d 274,276 (Tex. Civ. App.--Houston [I't Dist.] 1981, nO writ).
52 Brantley v. Texas Alcoholic Beverage Com'n, I S. W.3d 343, 347 (Tox. App.-- Texarkana 1999, nO writ); see, e.g.,
Helms v. Texas Alcoholic Beverage Com'/1, 700 S. W.2d 607, 61 I (Tex. App.-- CO'l>us Christi 1985, no writ); Ex
parte Velasco, 225 S.W.2d 921,923 (Tex. Civ. App.-- Eastland 1949, no writ).
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should have known they were coWlterfeit. FWPD cited this as an example of tIle "careless and

detrimental" manner in which Respondent conducts her business. Respondent argued that, since

Mr. Mohan did not know the caps were fakes, FWPD did not prove "Respondent intended to sell

counterfeit items." FWPD calls this pleading "ignorance as a defense." The Nike caps

investigation does not represent aI1 offense committed by Respondent or her employees. The

officer investig'ating the caps did not arrest Mr. Mohan or cite him. Instead the officer

confiscated the caps and submitted"a report "for ftu1l1er investigation."s3 The record dDt~S not

show that any further official action was tal(en.54

Third, FWPD argued that Respondent as a license holder has a responsibility that e;<tends

beyond the premises. Merely making a call for service while an offense is being committed

(which Respondent refers to as "self-help") is not, in FWPD's opinion, sufficient to prevent

offenses on the premises. FWPD asserted the Code requires Respondent to exercise reasonable

care to be aware of what is happening on the premises and take reasonable steps to prevent

offenses. FWPD argued that the CFS made by Respondent and her employees were mainly for

self-protection and n9t to prevent offenses. The volume of calls expends police resources for

matters that Respondent could prevent. FWPD argued that Respondent could install a better

security system, install more lights, install fencing and gates, and emulate what the businesses in

the area do to secure their property. FWPD also suggested that Respondent could remove the

outside payphone whjch it said is used for drug sales and prostitution as well as by ofjenders

who harass the police by calling in false emergencies.

~:espondent's Arguments

c.

Respondent blamed three existing conditions for the alcohol problem in the

neighborhood. First, the TxDOT property attracts the homeless who gather to drink there.

Second, A-l and other retailers also sell alcohol in the locality which then is conswned on the

TxDOT property. As Respondent sees the issue, the homeless then migrate from the TxDOT

land to the Star Food Mart premises to beg money for more a1cohol from Respondent's

~;t FoJ1 WOrtil Exhibit A, Tab 7, RepoJ1 07-132194.
54 Similarly, the "habitual drunkard" incident did not lead to any 8ITest by FWPD or cenSure by tile Commi~sion.
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customers. Third, Respol1dent faults FWPD. The criminal trespass "warning" system desc:ribed

by Mr. Mohan makes the situatiol1 worse because Joiterers are not arrested for a first offense.

Respondent asserted that tlle police officer's response time is too slow. Finally, Respondent says

that the Fort Worth police need to maintain a "vjsible and continual presence" on the TxDOT

property.

Respondent made three main arguments. First, Respondent acted in a manner approved

by the police officers who testified in the hearing: her employees request a troublemaker to leave

and then call the police. This accounts for the large number of CFS made by Respondent.

Second, Respondent asserted that many incidents reflected in FWPD evidence occurred off

premises for which Respondent should not be held responsible. Third, the record shows that

Respondent was the victim in most of the incidents which occurred on the premises.

Respondent denied that FWPD proved that Dixon Edwards or Kerry Reliford were

"employees" of Respondent. Respondent asserted that Mr. Edwards was an indepe:ndent

contractor and that there was no evidence tl1at Mr. Reliford was ever hired, compensated, or

controlled by Respondent. Respondent also argued that Protestant did not show that ~Dixon

Edwards or Kerry Reliford committed crimes while in the course of conducting Respondent's

alcoholic beverage business, because neither Mr. Edwards nor Mr. Reliford were selling:

alcoholic beverages when they allegedly committed their crimes.

Respondent asserted that 18 of the alleged offenses documented by FWPD did not occur

on the Star Food Mart premises or that it is not clear where the offenses occurred. Respondent

analyzed the record with respect to the various criminal offenses ci.ted by FWPD and argues that

Respondent's employees made most of the CFS for each category of offense, and, conseql1ently,

Respondent and her employees have done all that the FWPD officers said she should do.

With respect to public intoxication, Respondent noted the business has never beerl cited

for sale to an intoxicated person,. Respondent argued there were only tour instances of public

intoxication which occurred on the premises that were not called in by Respondent, Respondent

argued that her employees are seller-server certified and that she has posted policies prohibiting
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sales to intoxicated persons. Respondent says her employees cannot be expected to anticipate

public intoxication with so few incidents over two years.

Respondent asserted that nine incidents of consumption of alcohol occurred 0,[1 the

premises which were not reported by her employees. Respondent noted the business has never

been cited for alJowing consumption on the premises. Star Food Mart has signs posted

prohibiting conswnption on the premises. Respondent pointed out that FWPD only identified

one incident in which Respondent should have known about consumption on the premises. That

incident was the event during which Officer Loera and Ronald Williams observed three

individuals consuming alcohol on the premises.

With regard to each of the categories of crimes, Respondent asscrted that FWPD has

failed to show, in most instances, that the offense took place on the premises. Respondent

argued that where FWPD has shown the incident took place on the premises, it failed to show

that Respondent knew or should have known of the incident. Finally, Respondent not~d that,

since it made CFS concerning each type of crime Protestant CalUlot prove that Responde:nt did

not take reasonable steps to preve:nt the offense.

It is true tllat the four police officers testified that Respondent and her employees should

call tl1e police to deal with problems at Star Food Mart. The record reflects that CFS orig:inating

from Star Food Mart have. increased since the protest. CFS are not, however, the only reasonable

steps to prevent on premises consUlnption that Respondent could or should tal,e. Officer Coulter

suggested Respondent take responsibility for its surroundings and accountability for its premises.

Officer Crim opined it was the Star Food Mar's duty to recognize what is happeniJ1g outside on

the premises and respond to the situation. In Officer Adcock's opinion. Respondent lost control

of the premises.
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D. Analysis

The Place Where Respondent Conducts her Business

I.

An "unusual condition or situation" exists in the neighborhood in which Responden1
conducts her business. 55 The Salvation Army shelter and the other shelters in the area n(~ar the

Star Food Mart care for a homeless population of over 4,000, many with'an alcoho1 addiction.

Officials fTom local chari.ties report that their clientele get their alcohol from Star Food Man.

Officer Coulter and Officer Crim opined that, based upon their observations, the majority of

alcohol purchased in the area is purchased at Star Food Mart, ReSpO}ldent and Mr. l\l1ohan

agreed that a large part of the problem stems from the presence of the homeless in the area, Mr.

Mohan stated these people come to Star Food Market because it is in walking distance a:l1d that

the sale of alcohol is a part of the problem. Officer Loera stated that one of the primary

complaints concerning Stat' Food Mart is the effect of alcoho1 on the neighborhood. Mr.

Hammack described those "secondary etTects:" his family is "bombarded every day" by 1he

homeless and their alcoho1; he has to pick up empty bottles every day and rwl off persoJlls who

are ttrinating in rus yard; he has made numerous complaints to the police about the fighting,

drinking, and public intoxication. He believed the nwnbers of homeless are increasing and that

alcohol makes it worse.

Ms. Brewer observed that alcohol sales, especially fortified alcohol and single 40-ounce

bottles, are primarily made to chronic alcoholics who are sheltered at the local agencies. Alcohol

in the area creates severe problems; trash, public intoxication and public urinatjon. Mr. Gullant

observed that the sale of alcohol in 40-ounce bottles leads to bottles on the ground and broken

glass. The neighborhood association has hired people to clean the neighborhood, sponsored a

"bottle bounty" in an attempt to clean up the bottles, and sponsored an ordinance requiring tJ1e

sales of cans, rather than bottles, to reduce the trash and the threat of broken glass.

S5 Texo.l' Alcoholic Beverage Com'n v. Mikulenka, 510 S.W.2d 616, 619 (Tex. Civ. App. --San Antonio 1974, no
writ); Elliott v. Dowson, 473 S.W.2d 66&, 670 (Tex. Civ. App. --Houston [1" Dist.) 1971, no writ).
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The existence of the large homeless population in the area immediately surroWlding Star

Food Mart is a fact,S6 The problem mat population presents, when combined with the sale of

alcohol, is unique and unusual. 57 The experience of the A-I store has shown that the redu,ction

of alcohol sales in this neighborhood can have a positive effect and can reduce crime and the

secondaJ"Y effects of aJcohol.

The Manner in which Respondent Conducts Her Business2.

Both Officer Coulter and Officer Crim testified that Star Food Mart was selective in its

relationswps with loiterers. The record demonstrates that the clerks on duty were willing to

allow certain persons to remain on the premises or return to the premises over and again, e'o/en if

those persons had questionable habits, associations or pastimes. For example, Kerry Reliford

was on the premises a great deal of time. During his testimony Mr. Mohan uttered a friendly

laugh when he acknowledged knowing Mr. Reliford. Although Mr. Mohan testified Mr.

Reliford was not a Respondent's employee, Mr. Mohan described to police on a CFS hO'N Mr.

Reliford helped him detain a beer thief. In that report, someone identified Mr. Reliford as

Resporident's employee. Mr. Rcliford aided Mr. Mohan with identifying a second thief from the

store. Mr. Reliford also dealt cocaine on tlle premises.

Another individual, Lawrence' Terrell, was arrested four times between July 2006 and

October 2007 for consuming alcohol on Respondent's premises. Mr. Mohan testified that Dixon

Edwards mowed the grass at Star Food Mart and was paid in cash. Nevertheless, Mr. Edwards

was observed canying boxes Mound the store and was found to be intoxicated by an

investigating officer.

Mr. Mohan was assaulted by a customer because Mr. Mohan would not sell him El be,er.

The reason for Mr. Mohan.s refusal was that Mr. Mohan had sold the customer beer twice

previously that day, ~d the customer was intoxicated. In one instance, an officer £)Wld a
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suspect passed out on the floor of the Star Market near the beer cooler.s8 In a little discussed

incident, on October 8, 2006, an officer responded to Star Market and learned that five unkJl0wn

males bad broken into a coin operated machine inside the store and stolen $60-70. In the course

of the investigation, Druraj Tanwar, Respondent's son, told police he had observed one of the

five, "approximately 11 yrs. old" "drinking from a beer can in the back of the store."S9

Mr. Mohan testified that Star Food Mart maintained a "gambling machine" where drug

activity took place. The Fort Worth police observed that pattern in practice, on October 1,2007.

The machine was described as a "three line machine," which the officer knew "from personal

experience)' was what drug dealers did as a "cover.,,60 Respondent was, in fact, cited by the

Commission for possession of gambling electronic devices on October 20, 2006 and January 24,

2007. Although Mr. Mohan testified that when he saw this type of activity he called the police,

the October 1, 2007, was observed by a Fort Worth officer in full uniform and not called in by

Mr. Mohan or any other Star Food Mart employee.

The record demonstrates that characters such as Mr. Reliford were not forced to leave

Star Food Mart, but were tolerated. Customers were sold alcohol to the point of intoxication and

only then required to leave. A gambling machine remained on the premises as cover f(J.r drug

dealers even though Respondent was cited by the Commission as late as October 2007 for

possession of such a device. Other persons were paid cash for odd jobs and were free to :remain

at Star Food Mart and spend their earnings on alcohol. According to Respondent, neither Mr.

Dixon nor Mr. Williams were employees, but the jobs police officers observed them perf(JJ"n1ing,

carrying boxes and sweeping up.

Thes,e crimes took place over a sustained and significant period of time- The record

demonstrates that Respondent and her employees should have known these activities were. tiling

place. The record is bereft of evidence that Respondent took any reasonable steps to stop or

avoid future violations. For example, if the gambling machine was used by drug dealers a.nd was

~I fOl1 Worth Exhibit A, Tab 19, Report 06-82547.
S9 Fort Worth Exhibit A, Tab 23, Report 06-117586.
60 Fort Worth Exhibit A, Tab 6, Report 07-117025.
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a subject of two citations by the Commission's agents, it simply could have been removed.

La~ence Tenell, arrested four times for consuming alcohol on the premises, and others were

sold alcohol to the point of intoxication and allowed to consume the alcohol on the premises.

Respondent's originallicense expired on May 24, 2007, and FWPD's protest lett~r was

submitted in September 2007. Ten arrests were made at Star Food Mart for persons consuming

alcohol on the premjses, most of them in 2007. Sixteen persons were cited for consuming

alcohol on the premises from September to December 2007 in violation of a Fort WOrtll

ordinance. Six arrests were made for public intoxication on the premises from July 2006 to

September 2007. These of tenses all took place on the Star Food Mart premises.

Respondent knew or should have known tllat these incidents took place and should know

what is happening on the premises. Respondent has an interior video camera to prevent thefts

but does not have exterior video feeds to prevent on-premises drinking. Although Respondent

and her employees are seller-server certified, Respondent has a published policy on sales to

intoxicElted persons, and Respondent has signs prohibiting consumption on the premises,

Respondent seeks to prevent on-premises drinking based upon what CEln be seen from the, inside

counter, what is reported to the clerk on duty by customers, and what might be observed during a

sporadic survey. Respondent makes no policy of affirmative, pre-emptive actions.

Conclusion & Recommendation3.

The place in which Star Food Mart is located and the manner in which Respondent

operates her business warrants denying renewal of Respondent's permit the based on the general

welfare, health, peace, morals, and safety of the people and on the public sense of d,~cency.

Renewal of Respondent's license and peTn1it should be denied.
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IV. FINDINGS OF FACT

Shashi Chauhan Tanwar (Respondent) opened Star Food Mart in the spring of2006.

Respondent was issued a wine only package store pennit Q629007 and a beer retailer's
off-premise license BF629008 on May 25, 2006.

2.

3 Star Food Mart is located at 1799 East Lancaster, Fort Worth, Tarrant County, TexaE:,

The premises are at the intersection of Riverside and Lancaster. Star Food Mart is located
in the northwest corner of the intersection and a business called A-I (a small convel1.ience
store) is located in the nortlleast Comer.

4.

Property owned by Texas Department of Transportation (TxDOT) is to the north of Star
Food Mart, boWlded on the east by Riverside, on the south by Lancaster, on the north by
Interstate Highway 30, and on the west by Highway 287.

5.

6. Over 4,000 homeless people live in the neighborhood where Respondent's prerntses is
located.

Two night shelters serving the homeless operate within a few blocks of Respondent's

prernjses.
7,

Many of those homeless people are alcoholics and also have mental health prclblems
arising from alcohol abuse.

8.

Respondent sells alcohol in single, 40-ounce bottles.9.

Respondent's premises' immediate neighborhood has a high incidence of public
intoxication, public drinking, and public urination.

10.

Respondent's premises' immediate neighborhood suffers from garbage and trash in the
form of empty beer bottles and glass nom brokcn beer bottles.

11.

Homeless persons in Respondent's premises' immediate neighborhood purchase a great
portion of the alcohol they drink from Respondent.

12.

The A-1 store, located across Riverside from Star Food Mart, lost its alcoholic b,~vera.ge
oennit in 2007.

13.
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14 A-l reduced its calls for police service (CFS) by 70% following the removal of alcohol
from the premises.

15 CFS at Star Food Mart increased by 15% during the 2006-2007 period.

16. The homeless population in the area immediately surroWlding Star Food Mart, when
combined with the sale of alcohol, is a unique and unusual condition. .

17. Dltring May 1, 2006 to June 1, 2007, there were 260 CFS at Star Food Mart.

a. 74 calls were made from the payphone on Star Food Mart's premises.

b. 72 calls were made from Star Food Man's business telephone.

22 were made by Protestant Suzette Watkins.c.

18. During June 2, 2007 to July 7, 2007, there were 47 CFS at Star Food Mart.

a. 8 calls were made from Star Food Mart,

b. 6 were made from the payphone.

6 were made by Ms. Watkinsc.

19. During ~uly 7,2007 to January 2, 2008, there were 172 CFS at Star Food Man,

a. 34 calls were made from the payphone.

b. 18 were made ['Torn Star Food Mart.

c 16 were made by Ms. Watkins.

20. Ten arrests were made at Star Food Mart for persons consuming alcohol on the premises.

21. Sixteen persons were cited for consuming alcohol on the Star Food Mart premises and in
violation of the Fort Worth ordinance prohibiting constunption of alcohol within 1000
feet of a homeless shelter.

22. Six anests were made for public intoxication on the premises,
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23. A number of persons were arrested for urinating on the premises ~ui]ding.

Fort Worth police officers working undercover have made purchases of crack cocaine on
the Star Food Mart premises on iliree occasions.

25. Unifonncd officers have observed drugs sales on the premises and made dJ11g arre~,ts on
three occasions.

26. Respondent or her employees allow persons who have been arrested for consumption of
alcohol on the premises to continue to frequent Star Food Mart.

27. Respondent or her employees allow persons who deal drugs on the premises to continue
to frequent Star Food Mart.

28 Respondent or her employees knew or should have known persons werc consluning
alcohol on the premises, were publjcly intoxicated on the premises, were publicly
urinating on the premises building, or were selling drugs on the premises.

29. Respondent or her employees took no steps, aside from posting signs and making CFS,
to prevent persons consuming alcohol on the premises, being publicly intoxicated ,m the
premises, publicly urinating on the premises building, or selling drugs on the premises.

On February 8, 2008, Statr issued a notice of hearing notifying all parties that a hearing
would be held on the application and protest and informing the parties of the time, place,
and nature of the hearing, of the legal authority and jurisdiction under which the heariI1g
was to be held, giving reference to the particular sections of the statutes and! rules
involved, and including a short, plain statement of the matters asserted.

31 On April 25, 2008, a public hearing was convened, before AU Robert F. .Jones Jr., at
6777 Camp Bowie Boulevard, Suite 400, Fort Worth, Tarrant County, Texas. Staff did
not appear at the hearing. Respondent appeared in person and through her counsel,
Timothy E. Griffith. The City of Fort Worth Police Department appeared thrOllgh its
attorney, Deanna Jefferson Smith. The other Protestants appeared pro se. The hearing
ended on April 25, 2008. The record closed on JW1e 6, 2008.
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V. CONCLUSIONS OF LAW

T ABC has jurisdiction over this matter pursuant to Chapter 5 of the Texas Alcoholic
Beverage Code (the Code).

1

SOAH has jurisdiction over all matters relating to the conduct of a hearing in this
proceeding, including the preparation of a proposal for decision with findings of fact and
conclusions of law, pursuant to TEX. GOV'T CODE ANN. ch. 2003 (Vernon 2008).

2.

Notice of the hearing was provided as required by the Administrative ProcedW'e Act,
TEX. GOV'T CODE ANN. §§ 2001.05] and 2001.052 (Vernon 2008).

3

The burden of proof that the place or ma111)er iD which the Respondent conducts its
business warrants the refusal of a pennit based on the general welfare, health, p'eace,
morals, and safety of the people and on the public sense of decency rests on the
Protestants', 1 TEX. ADMIN. CODE § 1 55.41(b).

4.

Based on the foregoing findings and conclusions, Star Food Mart is located in a place and
operated in a manner which requires refusal of the renewal of the penn its based upon the
general welfare, health, peace, morals, and safety of the people and on the public sense of

decency.

s.

Signed August 4, 2008.
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S"fATE OFFICE OF ADMINISTRATIVE HEARINGS
Fr. WORTH OFFICE

6777 Camp Bowie Blvd Suitc 400
Fort Worth, Tcxas 76116
Phone: (817) 731-1733

Fax:(817)377~3706

SERVICE LIST

AGENCY: Alcoholic Beverage Commission, Texas (TAB C)

STYLE/CASE: SHASHI CHAUHAN T ANW AR 1ST AR FOOD MART

SOAR DOCIillT NUMBER: 458-08-1705

REFERRING AGENCY CASE: 568326

STATE OFFICE OF ADMINISTRATIVE

HE_ARINGS I

ADMINISTRATIVE LAW JUDGE

ALJROBERTJQNES

REPRESENTATIVE/ADDRESS
TIMOTHY GRJFFITH
ATTORNEY AT LAW
101 E. PARK BLVD., STE. 600
PLANO, TX 75074
(214) 585-2383 (PH)
(469) 742-9521 (FAX)

PARTIES

RESPONDENT

SANDRA K. PATTON
ATTORNEY
TEXAS ALCOHOLIC BEVERAGE COMMISSION
420 WEST 20TH STREET, 600
HOUSTON, TX 77008
(713) 426.7900 (PH)
(713) 426-7900 (WK)
(713) 426-7965 (FAX)

TEXAS ALCOHOLIC BEVERAGE COMMTSSTON

MARC VEASEY
STATE REPRESENTATIVE
STATE OF TEXAS
HOUSE 9F REPRESENTATIVES
1120 SOUTH FREEWAY, SUITE 121
FORT WORTH, TX 76104

(817) 339-935& (FAX)

PROTESTANTS
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LOUIS A MCBEE
COMMUNITY AFFAIRS DIRECTOR
EASTSIDE SECTOR ALLIANCE
2320 OAKLAND BOULEVARD, SUITE 11
FORT WORTH, IX 76103

(817) 535-6233 (FAX)

PROTESTANTS

DON SHISLER
PRESIDENT
UNION GOSPEL MISSrON OF FORT WORTH
P. O. BOX 2144
FORT WORTH, TX 76113

(817) 335-2504 (FAX)

PROTESTANTS

BRUCE FRANKEL
EXECUTIVE DIRECTOR
DAY RESOURCE CENTER FOR 11iE HOMELESS
1415 EAST LANCASTER P. o. BOX 2323
FORT WORm. TX 76113

(817) 315-1055 (FAX)

PROTESTANTS

KATHLEEN mCKS
MAYOR PRO TEM
CITY OF FORT WORm
1000 THROCKMORTON
FORT WORTH, TX 76102
(817) 392.8808 (PH)
(817) 392-6187 (fAX)

PROTESTANTS

DEANNA JEFFERSON-SMlTH
COMMUNITY PROSECUTOR
CITY OF FORT WORTH
1000 TI-IROCKMORTON STREET
FORT WORm, TX 76102
(682) 432-4359 (PH)
(817) 392-8359 (FAX)

PROTESTANTS

FLORA BREWER
PRESIDENT
NEAR EASTIDE NJGHBORHOOD ASsocr A TION
1517 EAST LANCASTER AVENUE
FORT WORTH, TX 76102
(817) 946-4939 (PH)
(817) 346-1932 (FAX)

PROTESTANTS
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TEXAS ALCOHOLIC BEVERAGE
COMMISSION, Petitioner

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

BEFORE THE STATE OFFICE

MA YOR PRO TEM KATHLEEN HICKS,
REPRESENTATIVE MARC VEASEY,
NEAR EASTSIDE NEIGHBORHOOD
ASSOCIATION, EASTSIDE SECTOR
ALLIANCE, UNION GOSPEL MISSION OF
FORT WORTH, DAY RESOURCE CENTER
FOR THE HOMELESS, PAULOS
PROPERTIES LLC, RIVERSIDE KENNEL,
SANDERSON CREEK BONSAI, OFFICER E.
B. ADCOCK, Protestants

OF

VS.

RENEWAL APPLICATION OF
SHASHI CHAUHAN TANWAR
d/b/a STAR FOOD MART
PERMIT NO(s).
Q629007, Respondent

TARRANT COUNTY, TEXAS
(T ABC CASE NO. 568326) ADMINISTRATIVE HEARINGS

ORDER ADOPTING PROPOSAL OF DECISION

CAME ON FOR CONSIDERATION this 00 day of December,~, the above-styled
and numbered cause.

After proper notice was given, this case was heard by Administrative Law Judge Robert F.
Jones. The hearing convened on April 25, 2008 and adjourned on the same date. The Administrative
Law Judge made and filed a Proposal For Decision containing Findings of Fact and Conclusions of
Law on August 4, 2008. The Proposal For Decision was properly served on all parties who were
given an opportunity to file Exceptions and Replies as part of the record herein. Exceptions and
Reply to Exceptions were filed to which the Administrative Law Judge did not submit
recommendations for changes or amendments to the Proposal for Decision.

The Administrator of the Texas Alcoholic Beverage Commission, after review and due
consideration of the Proposal for Decision, adopts the Findings of Fact and Conclusions of Law of
the Administrative Law Judge, that are contained in the Proposal For Decision and incorporates
those Findings of Fact and Conclusions of Law into this Order, as if such were fully set out and
separately stated herein. All Proposed Findings of Fact and Conclusions of Law, submitted by any
party, which are not specifically adopted herein are denied.

1
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IT IS THEREFORE ORDERED by the Administrator of the Texas Alcoholic Beverage
Commission, pursuant to Subchapter B of Chapter 5 of the Texas Alcoholic Beverage Code and 16
T AC §31.1 of the Commission Rules, that the renewal of Respondent's permit be DENIED.

This Order will become final and enforceable January 13 2009, unless a Motion for
Rehearing is filed before that date.

By copy of this Order, service shall be made upon all parties in the manner indicated below.

SIGNED this the lQ!h day of December, ~, at
Austin, Texas.

E;t)
Alan Steen, Administrator
Texas Alcoholic Beverage Commission

ADMINISTRATIVE LAW JUDGE
State Office of Administrative Hearings
6777 Camp Bowie Blvd., Suite 400
Fort Worth, Texas 76116
VIA FACSIMILE (817) 377-3706

Timothy E. Griffith
ATTORNEY FOR RESPONDENT
101 East Park Blvd., Suite 600
PIano, TX 75074
VIA FACSIMILE (469) 742-9521

Shashi Chauhan Tanwar
d/b/a Star Food Mart
RESPONDENT
2410 Morgan Street
Irving, TX 75062
VIA FIRST CLASS MAIL

Kathleen Hicks, Fort Worth Mayor Pro Tern
PROTESTANT
1000 Throckmorton Street
Fort Worth, Texas 76102
VIA FACSIMILE (817) 392-6187
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Deanna Jefferson-Smith
The City of Fort Worth
County Prosecutor
1000 Throckmorton Street (City Hall)
Forth Worth, Texas 76102
VIA FACSIMILE (817) 392-8359

Representative Marc Veasey
House District 95
PROTESTANT
1120 S. Freeway, Suite 121
Fort Worth, TX 76104
VIA FACSIMILE (817) 339-9352

Eastside Sector Alliance
Louis A. McBee, Community Affairs Director
PROTESTANT
2320 Oakland Blvd., Suite 11
Fort Worth, TX 76103
VIA FACSIMILE (817) 535-6233

Near Eastside Neighborhood Association
Flora Brewer, President
PROTESTANT
1517 East Lancaster Ave.
Fort Worth, Texas 76102
VIA FACSIMILE (817) 346-1932

Union Gospel Mission of Fort Worth
Don Shisler, President
PROTESTANT
P.O. Box 2144
Fort Worth, Texas 76113
VIA FACSIMILE (817) 335-2504

Day Resource Center for the Homeless
Bruce Frankel, Executive Director
PROTESTANT
1415 East Lancaster
P.O. Box 2323
Fort Worth, Texas 76113
VIA FACSIMILE (817) 315-1055
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Fort Worth Police Department
Jesse Loera
Special Operations Division
PROTESTANT
350 W. Belknap Street
Fort Worth, Texas 76102-2004
VIA FACSIMILE (817) 378-1544

Paulos Properties, LLC
Flora A. Brewer, President
PROTESTANT
6708 Ashbrook Drive
Fort Worth, Texas 76132
VIA FACSIMILE (817) 346-1932

Riverside Kennel
Suzette Watkins, Owner
PROTESTANT
1801 Bomar Avenue
Fort Worth, Texas 76103
VIA FACSIMILE (817) 580-9663

Sanderson Creek Bonsai
Daniel E. Hammack
PROTESTANT
1634 Stella Street
Fort Worth, Texas 76104
VIA FACSIMILE (817) 886-2131

Sandra K. Patton
ATTORNEY FOR PETITIONER
T ABC Legal Section

Licensing Division

Fort Worth District Office
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